











National Ass'n of Home Builders v. US. Army Corps of..., 453 F.Supp.2d 116..
63 ERC 2120

ORDERED the defendant’'s Motion to Strike Plaintifts’
Revised Proposed Order [# 142]1s DENIED as Moot: and

it 1s further

SO ORDERED.

. . o X All Citations
ORDERED that judgment is entered in favor of the

defendant. and the case is dismissed. 453 F.Supp.2d 116, 63 ERC 2120
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF HOME BUILDERS.

)

)

Plaintift. )

V. )

) Case No. 1:00CV00379-RIL

UNITED STATES ARMY CORPS OF ENGINEERS, ) and consolidated cases
FRANCIS J. HARVEY. Secretary of the Army. )

and LT. GENERAL CARL S. STROCK, Chiet of )

)

)

)

)

Engineers. United States Army Corps of Engineers.

Defendants.

MOTION FOR PARTIAL CONSENT JUDGMENT

The United States Army Corps of Engineers. Francis J. Harvey. Secretary of the Army.
and Lt. General Carl S. Strock. Chief of Engineers (jointly referred to as “the Corps™). the
National Association of Home Builders ("NAHB™). and the National Federation of Independent
Business ("NFIB™), hereby move the Court to enter a declaratory judgment to resolve all claims
pursuant to the Regulatory Flexibility Act ("RFA™), 5 U.S.C. §§ 601-11. in these consolidated
matters. Each of the consolidated cases seeks judicial review of the Corps publication of the
Final Notice of Issuance and Modification of Nationwide Permits. 65 Fed. Reg. 12.818 (Mar. 9.
2000) ("NWPs™). The complaint in Narional Federation of Independent Business v. United
States Arary Corps of Engineers. Civil Action No. 00-01404-RJL ("NFIB™). asserts only an RFA
claim. The complaint in National Association of Home Builders v. United States Army Corps of
Engineers. Civil Action No. 00-00379-RIL asserts one claim under the RFA. as well as other
claims under different statutes. The third case consolidated herein. National Stone Sand and
Gravel Association v. United States Army Corps of Engineers. Civil Action No. 00-0558-RIL.

does not contain an RFA claim.
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The United States Court of Appeals for the District of Columbia Circuit. in deciding an
appeal in these consolidated actions, held that “the Corps” issuance of the NWPs constitutes final
agency action in the form of a legislative rule™ and so is subject to the requirements of the RFA.
5 U.S.C. §§ 604-05. National Ass 'n of Home Builders v. United States Army Corps of
Engineers. 417 F.3d 1272, 1285-86 (D.C. Cir. 2005). In relevant part. the D.C. Circuit reversed
this Court’s grant of summary judgment to the Corps on the RFA claims and remanded the
matter for further proceedings consistent with the appellate court’s decision. /d. at 1289.

The Corps. NFIB. and NAHB believe that the interests of all parties and the Court are
best served by resolving the RFA claims without further litigation. Accordingly. these parties
request that the Court enter a declaratory judgment incorporating the holding of the D.C. Circuit
as a final judgment in NFIB and on the RFA claim in NAHB. The parties agree that no further
remedy is necessary with respect to the NWPs at issue in this matter. which will expire in 2007.

While NFIB asserts only an RFA claim. NAHB has asserted other claims as well. Rule
54(b) allows for the Court to direct entry of final judgment on one of several claims in a matter
where there is no just reason for delay in the entry of final judgment. Because NAHB and the
Corps have consented to the proposed judgment. there is no reason for delay. Therefore. NAHB
and the Corps request that tinal judgment be entered on the RFA claim in Civil Action Number
1:00CV00379-RIL pursuant to Rule 54(b).

Counsel for plaintiffs in National Stone Sand and Gravel Association v. United States
Army Corps of Engineers. Civil Action No. 00-0558-RJL does not object to this motion.
Counsel for Natural Resources Defense Council (“NRDC™) and Sierra Club. intervenor-

defendants in all ot these consolidated matters. represents as follows: “Without consenting to any
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF HOME BUILDERS.

Plaintiff,
v.
Case No. 1:00CV00379-RIL
UNITED STATES ARMY CORPS OF ENGINEERS. and consolidated cases
FRANCIS J. HARVEY. Secretary of the Army.
and LT. GENERAL CARL S. STROCK. Chief of

Engineers. United States Army Corps of Engineers.

Defendants.

N e e e e e e e e e’ e

ORDER

Upon consideration of the motion for a consent judgment. it is hereby ordered that the
motion is granted. Pursuant to 28 U.S.C. § 2201. the Court declares that the Corps was required
to comply with the Regulatory Flexibility Act ("RFA™). 5 U.S.C. §§ 601-11. before issuing Final
Notice of Issuance and Modification of Nationwide Permits. 65 Fed. Reg. 12.818 (Mar. 9, 2000).

The complaint in Narional Federation of Independent Business v. United States Army
Corps of Engineers, Civil Action No. 00-01404-RJL is dismissed with prejudice in its entirety.
The RFA claim asserted in National Association of Home Builders v. United States Army Corps
of Engineers. Civil Action No. 00-00379-RIL is dismissed with prejudice. Pursuant to Fed. R.
Civ. P. 54(b). the Court finds that there is no just reason for delay in the entry of final judgment
against these defendants on the RFA claim in Civil Action No. 00-00379-RJL and so directs the
Clerk of this Court to enter final judgment dismissing all RFA claims against them.

Executed this day of . 2006.

HON. RICHARD I. LEON
UNITED STATES DISTRICT JUDGE



















































Northwest Min. Ass'n v, Babbitt, 5 F.Supp.2d 9 {1998)
47 ERC 1627

- The BLM did not address this argument in its briefs,
nor did it file a post-hearing brief. It mentioned this
argument briefly during oral argument only.

I11. Conclusion

While recognizing the public interest in preserving the
environment, the Court also recognizes the public interest
in preserving the rights of parties which are affected
by government regulation to be adequately informed
when their interests are at stake and to participate in
the regulatory process as directed by Congress. For this
reason and for the reasons stated in this memorandum.
the Court remands the final rule to the BLM for
procedures consistent with this opinion. Accordingly. the
Plaintiff's motion for summary judgment is granted. and
the Defendant's motion for summary judgment is denied.
An appropriate Order accompanies this Memorandum.

ORDER

For the reasons set forth in the accompanying
Memorandum and the entire record in this case. it is by

the Court this 13th day of May 1998

Plaintiff  Northwest

Summary

ORDERED  that
Assoclation’s Motion  for
GRANTED: it 1s further

Mining
Judgment s

ORDERED that the Defendant’s Motion for Summary
Judgment is DENIED: it is further

ORDERED that the final rule at 1ssue here 1s remanded to
the Defendant for procedures consistent with the attached
Memorandum.

All Citations

5 F.Supp.2d 9. 47 ERC 1627






























Southern Offshore Fishing Ass'n v. Daley. 995 F.Supp. 1411 (1988,

28 Envtl. L. Rep. 21,183

The OT is an advisory group that includes staff
and members from each of the regional councils and
NMFS staft and scientists. The purpose of the OT
is to monitor the shark fishery and the effectiveness
of the FMP and (through the regulatory adjustment
procedure) to recommend necessary adjustments to the
management measures. The FMP permits the NMFS
to act independently from the recommendations of the
OT if NMFS “finds that[.] based on the best available
scientific information on the biological condition of
the shark resources or economic conditions of the
fishery, ... adjustments m the management measures
are required.” Id at 87. The FMP projected that its
management measures would permit LCS stocks to
rebuild by five percent each vear until the fishery reached
maximum sustainable yield ("MSY ™). the maximum level
of continuously renewable catch. Id. at 65. The FMP
rejected more aggressive rebuilding goals (e.g.. quotas
vielding a ten percent annual rebuilding rate) because.
at the time. FMP considered unnecessary the short term
costs to the commercial fishing industry. As it turns out.
the FMP's initial estimates regarding the expected rate and
amount of rebuilding were materially optimistic.

The 19931996 Quotas

The initial 1993 LCS quota of 2,436 mt contemplated
as a target a 43 percent reduction from the estimated
1991 LCS commercial landings of approximately 4.300
mt. In 1994, the Secretary raised the annual LCS quota
to 2,570 mt. as prescribed by the FMP. The Secretary
maintained the LCS quota at this level in 1995 and
1996. Lacking additional data, the SEW did not convene
in 1995. However. NMFS prepared a report essentially
repeating the observations and conclusions of the SEW's
report for 1994, In deciding to maintain the LCS quota
at 2.570 mt from 1994 through 1996. the Secretary
examined both scientific and economic considerations
pertaining to the LCS fishery and its participants. NMFS
decided not to implement the FMP's scheduled LCS quota
increases in 1993 and 1996. explaining that the 2.570 mt
quota “emerged as the most preferable level, or at least
a reasonable compromise between suggestions ranging
from a complete closure to a quota increase.” A.R. Vol.
1. tab IH-7. at &.

Various factors contributed to NMFS's decision not to
implement the planned commercial quota increases. First.

the 1994 SEW noted that LCS stocks may have declined
more than previously estimated during the 1970, the
period preceding the development *1420 of the U.S.
commercial shark fishery. Second. the SEW observed that
commercially prominent sandbar sharks may live longer
and reach sexual maturity later than previously believed.
In sum. SEW's insights suggested that sandbar shark
stocks are incapable of rebuilding as quickly as predicted
originally by the FMP. Finally. the SEW produced
updated CPUE data that offered no evidence of vibrantly
rebuilding stocks.

The Secretary nonetheless opted against a 33-50 percent
LCS quota reduction for 1995, concluding that such a
hmit “would be restrictive for the majority of vessels
participating in the shark fishery. and thus would cause
financial hardship on vessels already commercially fishing
for large coastal sharks and ... could result in increases
in fishing effort on other fishery resources.” A.R. Vol.
1. tab HI-7. at 9. In 1996 the Secretary rejected similar
quota reductions for similar reasons. NMFS's Decision
Memorandum for the 1996 LCS quota foreshadowed that
the upcoming SEW "may provide a scientific basis for
setting quotas in 1997 and bevond.” A.R. Vol. 1. tab IV,
I. at 3. In recommending the 1994-1995 quota level for
1996, NMFS explained also that “there is no evidence to
suggest that a one-vear delay in quota reductions will lead
to irreversible stock decline for any of the species in the
large coastal complex.™ /d.

The 1997 Quota—Setting Process

The Secretary 1mitiated the rule-making process
culminating in the 1997 quotas in accordance with the
FMP's regulatory adjustment procedure. The 1996 SEW
meeting convened in June. 1996. resulting in the 1996
SEW report. A.R. Vol. 2. tab IV-C-3 ("SEW report™).
The 1996 SEW report notes that the FMP and its
management measures, including the quotas, caused a
detectable decline in LCS mortality. For example. the
report states that peak recorded U.S. LCS commercial
landings predating the FMP were approximately 4.600 mt,
By 1995, recorded LCS commercial landings declined by

48 percent from the 1981 recorded level to an estimated

2570 mt.”
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9

When accounting for unrecorded harvest, US. LCS
actually declined an estimated 70 percent of pre-FMP
levels by 1995,

The 1996 SEW report notes that the reduction in mortality
also diminished declines in catch rates for LCS. Of twenty-
six species. seven showed “either positive slope estimates
or slope estimates which could not be differentiated from
zero at a 90 percent significance level.” indicating no
decrease in stock. A.R. Vol. 2. tab I[V-C-3, at 4. In other
words. seven species either increased in population or
maintained the historical population. On the other hand.
nineteen of twenty-six species showed negative trends in
catch rates. In total. the most recent CPUE tables provide
no assurance that stocks are rebuilding. The 1996 SEW
report summarizes the CPUE data as follows:

CPUE observations show relatively
large declines from 1970's levels
through the late 1980's. However,
since that time the CPUE data
do not show statistically significant
are either

evidence that stocks

increasing or decreasing.

Id at 5.

In addition to reviewing updated CPUE data, the 1996
SEW employed a demographic model. a production
model. and a so-called maximum likelihood model to
assess LCS population levels. The 1996 SEW report
explicitly acknowledges that each of these statistical
methods features commendable strengths and regrettable
weaknesses. '

10

The SEW conducted no new analyses with which to
modify quotas for SCS or pelagic sharks.

The demographic model utilizes the life history patterns
(including age at reproduction, number of offspring. and
survival rates) of various shark species to estimate the
inherent capability of shark populations to propagate.
Because the demographic model omits historical data
on exploitation levels. its utility for assessing current
stock status is limited. This limitation is compounded
by the demographic model's failure to account *1421
for potential stock fluctuation due to migration of both
fish and fishermen. The demographic model evaluates
only a population’s ability to replenish itself through
reproduction.

Nonetheless. the demographic model provides a
framework for determining the likely degree of resilience
of shark stocks to fishing. Perhaps the most important
observation derived from the model is that certain LCS.
compared to most other fish species, have noticeably
low rates of population increase. which translates into a
fragile resilience and exposes the sharks to a threatening
vulnerability. Available data from several demographic
models suggest that the current or similar shark stock
cannot sustain the mortality rates attributed to fishing.
A study employing a demographic model for three
LCS species notes that “several decades without any
exploitation will be required to rebuild these seriously

depleted stocks.” A.R. Vol. 3. tab IV-C-12.

The production model utilizes the history of shark catches
and historical trends in catch rates to assess population,
measure mortality rates. and determine benchmarks. such
as MSY (the maximum level of continuously renewable
catch). The syllogistic theorem driving the model is simply
that 1f catch rates predict fish stocks. then an increasing
CPUE equates to an increasing stock and a declining
CPUE equates to a diminishing stock.

One disadvantage of the production model approach
is the assumption that shark populations are “closed.”
that is. the important circumstances that positively
or negatively affect shark population. including. most
notably. migration. are accounted adequately. However.
the advantages of emploving the production model
include the use of current and historical landings data.
the availability of longer time series. and inclusion of
estimated current stock propagation and mortality rates.
Because production models provide estimates of current
fishing rates relative to MSY. the models contribute
to evaluating the implications of different management

il
measures on stock levels.

11

Production modeling 1s particularly useful in the
instance of sharks because historical catch data for
the species are not available. For example. data
concerning catch-at-age are ditficult to obtain reliably
for sharks and are absent from most of the historical
catch records. As noted earlier. mandatory reporting
and data collection under the FMP began in 1993,
The production modeling approach is a common and
simple stock assessment model that requires no catch-
at-age information. Production modeling also allows

scientists to view the available data in terms of the
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because 1) the discarding of finned sharks at sea
was curtailed by regulations thus the reported
landings included most of the catch in those
two vears: 2) the species of sharks landed was
recorded both by fish brokers and on mandatory
logbooks by fishermen: 3) the number of vessels
targeting sharks (“fishing etfort™) was derived
for these two years from lists of shark fishing
permit holders and their corresponding landings
history rather than from anecdotal information:
4) at sea samples of the sizes and species of sharks
caught and landed or discarded were available
for those two years.
AR. Vol 2 tabIV C-3 at 15

The SEW report concludes that FMP management
produced no statistically significant evidence that LCS
stocks were either increasing or decreasing. The scientific
group that. even though NMFS already
instituted catch limits (the 1995 catch was only 48 percent
of the peak estimated catch of 1983). additional reductions

observes

in mortality of 30 percent or more are required to
stabilize and potentially replenish LCS stocks. The SEW
summarizes as follows:

The modeling results and the CPUE
trend analyses are consistent given
the uncertainties in the basic data.
The analyses show dechines in
abundance through the 1980's with
a flat trend n the 1990's. The data
did not allow the {Shark Evaluation]
Workshop Committee to conclude
that the trend since the advent of
the FMP was statistically significant
either up or down. *1423 A few
of the individual CPUE's showed
increases in the most recent year
as did the 86-95 MLE analysis.
Whereas. other CPUE's and the
94-95 MLE (which 1s
less tainted by underreporting of

analysis

catches) did not. The models are
consistent in that they indicate that
the ability for Large Coastal shark
populations to grow [is] limited. The
models also predominately indicate
that recovery is more likely to occur
with reductions in effective fishing
mortality rate of 50% or more.

AR. Vol 2. tab IV-C-3, at 20.

After considering the three models. the 1996 SEW
participants could agree only that a confounding
uncertainty intruded into their scientific exertions:

The evidence 1is equivocal as
to whether rebuilding has been
initiated or that the stocks are
dechning further under the recent
catch restrictions. The fishery has
three

been regulated for just

years and since the expected rates

of change n shark abundance
are low. and our measures of
stock abundance are uncertain.

sufficient observational data are not
vet available to test hypotheses
about
after management measures were

change 1  stock size

implemented.

Id at 21,

The 1996 meeting of the OT convened in August 27—
28. 1996. Although producing no consensus regarding
management recommendations. the meeting provoked
an energetic debate. OT members reached no general
agreement on the conclusions of the SEW report or the
report's management implications. Several OT members
opposed the SEW's suggested quota reduction due
to limitations on the probity of the underlying data
and methodological suspicions pervading the modeling
employed by the SEW. Others agreed with the conclusions
of the SEW and suggested a (pre-emptive) 50 percent or
more reduction in commercial quotas and recreational bag
limits.

The Proposed Rule

On October 17. 1996, the Biodiversity Legal Foundation
("BLF") filed a petition for rule-making with NMFS. BLF
requested that NMFS reduce the 1997 LCS quota by 50
percent and reduce the recreational bag limit to one shark
per vessel per day. A.R. Vol. 4. tab IV-1. 10. Some private
scientists also strongly advanced LCS quota reductions of
50 percent or more. Of course. the quota reductions for
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The Clerk 1s directed (1) to enter judgment in favor of the
defendant and against the plaintiftfs as to counts one. two.
three, six. seven. eight. and nine of the complaint. (2) to
enter judgment in favor of the plaintffs and against the
defendant as to counts four. twelve. fifteen. and sixteen
of the complaint. (3) to terminate all pending motions.

and (4) to administratively close this case pending further

order of the Court.

All Citations

995 F.Supp. 1411. 28 Envtl. L. Rep. 21,183




















































































































